
 
 

 

IN THE COURT OF ADDITIONAL SESSION JUDGE :::::::: BILASIPARA 

Present:-   Shri J. Borah, AJS 

Additional Session Judge,  

Bilasipara 

 

Session Case No- 22 of 2011 

u/s 395/397 Indian Penal Code 

State of Assam 

-Vs- 

1. Moktar Hussain  

2. Aftab Hussain 

3. Jakir Hussain 

4. Hazarat Ali 

5. Khairul Ali  

   ……. accused persons 

Date of framing charge :-  23-03-2011 

Date of recording evidence :-  03-09-2011 

      15-05-2013 

     07-08-2013 

     20-03-2014 

     07-07-2014 

     05-01-2015 

     26-02-2015 

     10-04-2015 

     29-05-2015 

     09-12-2015 

     11-02-2017 

     04-05-2018 

     23-07-2018 

     13-12-2018 

       Contd. to page no.-2 



[2] 
 

Date of Argument  :- 04-05-2019 

Date of Judgment  :- 06-05-2019 

Advocates Appeared:  

For the State of Assam :-  Mr. T. Kr. Bhattacharya, Ld. Addl. P.P 

         for the State of Assam 

For the defence  :- Mr. Rabiul Islam,  

         Ld. Advocate for the accused.  

J U D G M E N T 

1. The prosecution case, in brief, is that Manik Dhar, the informant 

lodged an ejahar with Bilasipara police station on 19-03-1999 informing that 

on 18-03-1999 the informant with other were going to Coach Bihar from 

Guwahati by the vehicle AS-17-0571. It was at about 01.30 at night when 

they reached the Sankosh Bridge on no. 31 National High Way, some 

obstruction such bolder, boat were kept on the High Way, stopped the bus 

and a group of persons 18-19 committed dacoity and looted money and 

other things. The police arrived there and caught red handed the accused 

Moktar Hussain. 

  So, the informant prayed for taking necessary action against the 

accused.  

2. The Bilasipara Police Station received the ejahar and registered as 

Bilasipara Police Station case no. 45/1999 u/s 395 IPC. The case was 

investigated and having found prima facie u/s 395/397 Indian Penal Code, 

IPC in short, against the accused Moktar Hussain, Aftab Hussain, Jakir 

Hussain and Hazarat Ali and laid the chargesheet before the court for trial. 

3. The accused Moktar Hussain, Aftab Hussain, Jakir Hussain, Hazarat 

Ali and Khairul Ali appeared in the court of Judicial Magistrate 1st Class, 

Bilasipara and they were furnished copy. Learned Judicial Magistrate 1st Class 

having found the case u/s 395/397 IPC which is exclusively triable by the 

court of Sessions, committed to the court of Sessions Judge, Dhubri. 

4. The Hon’ble Sessions Judge, Dhubri received the case and 

transferred to the court of Assistant Sessions Judge, Dhubri for trial. 

5.   The accused namely Moktar Hussain, Aftab Hussain, Jakir Hussain , 

 

Contd. to page no.-3 



[3] 
 

Hazarat Ali and Khairul Ali, hereinafter called the accused persons, appeared 

in the case. Charge was framed u/s 395/397 IPC against the accused 

persons. The charges was read over and explained to the accused persons 

to which all of them pleaded not guilty and claimed to be tried. 

6. The case was thereafter transferred to this court for trial. 

7. The prosecution, in order to bring home the charge against the 

accused persons, examined 16 ( sixteen) witnesses, namely- 

1. Nurul Islam   PW-1 

2. Abdus Samad  PW-2 

3. Musa Hussain  PW-3 

4. Manik Dhar   PW-4 

5. Raja Sarkar   PW-5 

6. Safinur Islam  PW-6 

7. Aynal Hoque  PW-7 

8. Nur Mohammad  PW-8 

9. Khalilur Hoque  PW-9 

10. Durbox Sk.   PW-10 

11. Utpal Duwarah  PW-11 

12.  Siddik Ali   PW-12 

13. Mazibar Rahman  PW-13 

14. Md. Anowar Hussain PW-14 

15. Amir Uddin Khan  PW-15 

16. Dr. Mahibul Islam  PW-16    

8. The accused persons were examined u/s 313 Cr.P.C and their 

statements were recorded where all of them denied all allegations leveled 

against them in the evidence adduced by the prosecution witnesses and also 

declined to adduce evidence in defence.  

9. Heard argument for both sides. 

10.           POINTS FOR DETERMINATION   

i. Whether present accused persons on 19-03-1999 at about 01.30 

am (night hour) under Bilasipara Police Station, committed dacoity 

on the passengers of Bus bearing registration number AS-17-

0571? 

ii.  Whether present accused persons on 19-03-1999 at about 01.30 

am (night hour) under Bilasipara Police Station, at the time of  
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committing dacoity, attempted to cause grievous hurt to the 

passengers of Bus bearing registration number AS-17-0571? 

DECISION AND REASONS THEREOF 

11.  Since PW-4 Manik Dhar is the informant, so, he is the prime witness 

in this case. Let us see the evidence of this witness, at first. 

  PW-4 Manik Dhar has stated in his evidence that the occurrence took 

place on 18-03-1999. On that day he was going to Cooch Behar from 

Guwahati by driving the night super. On their way when they reached Beltoli 

at Bilasipara, he saw a boat on the road. He stopped the bus and 7/8 

persons got into the bus and took away key of the bus from him. The said 

persons took him to a distance and they looted in the bus. The police went 

there and took him to the police station. He lodged the ejahar. Ext-3 is the 

said ejahar and Ext-3(1) is his signature. He couldn’t identify the accused 

persons in dock whether they were involved with the occurrence. 

 In his cross PW-4 has stated that he cannot say the content of the 

ejahar.      

12. Thus, minute scrutiny of evidence of PW-4 shows that the informant 

was a driver of the bus where dacoity was committed. But PW-4 cannot 

identify the accused whether they were involved in committing dacoity in his 

bus. The evidence of PW-4 is not specified whether the accused persons 

committed dacoity in the bus.  

13. Now, let us see the evidence of other witnesses. 

  PW-1 Nurul Islam has stated in his evidence that his boat was used 

by the miscreants to commit dacoity in the bus. Except this PW-1 knew 

nothing. 

  PW-2 Abdus Samad has stated in his evidence that on the day of 

occurrence he went to National High way and saw a boat on the High Way. 

The police seized the boat and took his signature. Ext-1 is the seizure list 

and Ext-1(1) is his signature. 

  In his cross PW-2 has stated that he has not seen the boat in the 

court. 

  PW-3 Musa Hussain has stated in his evidence that police took his 

signature on the seizure list. Ext-1 is the seizure list and Ext-1(2) is his 

signature.  

 PW-5 Raja Sarkar has stated in his evidence that he knows nothing 

about the occurrence.  
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      PW-6 Sofinur Islam has stated in his evidence that the occurrence 

took place 12-14 years ago (from the date of adducing evidence on 20-03-

2014). He was travelling from Guwahati to Coach Bihar by a night super. 

When the bus reached Bilasipara, some wooden articles were kept on the 

National High Way and thereby obstructed the bus. The bus stopped there 

and some miscreants entered into the bus and they assaulted the driver. The 

said miscreants committed dacoity on the passengers of the bus. He was in 

the cabin. He caught hold one dacoit and handed over him to the police.  

 In his cross PW-6 has stated that he could not identify the dacoits as 

their faces were covered with clothes. He has not seen the dacoit in the dock 

whom he caught red handed. 

 PW-7 Aynal Hoque has stated in his evidence that he signed on 

seizure list, Ext-2. Ext-2(1) is his signature. 

 PW-8 Nur Mohammad has stated in his evidence that the occurrence 

took place 12/14 years go. On the day of occurrence he was going to Cooch 

Behar from Guwahati by a bus. At 01.00 at night when the bus reached 

Bilasipara, some dacoits stopped the bus and entered into the bus. The 

miscreants committed dacoit on the passenger. 

 In his cross PW-8 has stated that he couldn’t identify the dacoits as 

they covered their faces with clothes 

 PW-9 Khalilur Hoque has stated in his evidence that he knows 

nothing about the occurrence. The police took his signature on a paper, Ext-

4 is the said seizure list and Ext-4(1) is his signature. 

 PW-10 Durbox Sk. has stated in his evidence that he knows nothing 

about the occurrence. 

  PW-12 Siddik Ali has stated in his evidence that he knows nothing 

about the occurrence.  

 PW-13 Mozibar Rahman has stated in his evidence that the police 

took his signature on paper and except this he knows nothing.  

   PW-14 Anowar Hussain has stated in his evidence that the 

occurrence took 7/8 years ago (from the date of adducing evidence on 04-

05-18). He was going to Balajan from Guwahati by a night super. In the bus 

he was in sleep. When there was hue and cry in the bus, he got up and saw 

some miscreants committed dacoity on the passenger. Thereafter, the police  
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took the bus to the police station. The police took his signature; Ext-6 is the 

seizure list. 

14. Thus, minute scrutiny of evidence of PW-1 to PW-3, PW-5 to PW-10 

and PW-10 to PW-14 it appears that there found not a single witness who 

could identify the miscreants. All of them have categorically stated in their 

respective evidence that the miscreants covered their faces with the clothes 

for which they could not identify them. PW-6 Sofinur Islam stated in his 

evidence that he caught hold of a dacoit and he handed over him to the 

police. But this evidence of PW-6 is not supported by any other witness. The 

police personnel whom the dacoit was handed over was also not examined 

by the police.  

  According to PW-15 Amiruddin Khan, the investigating officer, the 

accused Moktar Hussain was caught red handed. According to PW-15 the 

police personnel who were on patrolling duty caught red handed Moktar 

Hussain. But the prosecution did not examine the police personnel who 

caught red handed Moktar Hussain. So, the evidence of PW-15 that accused 

Moktar Hussain was caught red handed is not duly proved.  

15. PW-11 Utpol Duwarah is an officer from Dhubri Jail. PW-11 has 

stated test identification parade was conducted at the Dhubri Jail and the 

witness Sofinur Islam identified the accused Moktar Hussain and Aftab 

Hussain. Ext-5 is the report of TIP and Ext-5(1) is his signatures. 

  In his cross PW-11 has stated that Ext-5 was prepared by Magistrate, 

but there is no signature of Magistrate in Ext-5. The Magistrate who 

conducted the TIP is also not examined by the prosecution. PW-11 Utpol 

Duwarah, Officer in Jail, arranged the parade. So, he is not perfect witness 

to prove identification parade.   

 Moreover, the witness Sofinur Islam has stated in his evidence that at 

the time of occurrence the face of the miscreants were covered with clothes. 

So, he could not identify the miscreants.  

16. Another aspect is that according to PW-15, during investigation, he 

recovered one Alween wrist watch from the possession of Khairul Ali, 8 nos. 

of Rs. 100/- Indian Currency note, One Seiko wrist watch, one deposit 

receipt of Rs. 11,500/- and one hand made revolver were recovered from  
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the possession of the accused Zakir. But PW-15 has not ascertained whether 

such articles belonged to the passengers of the bus. There found not a 

single witness to adduce evidence that said articles belonged to him/her. SO, 

there found lack of authenticity in the evidence of PW-15. 

17. There found no necessity of going through the evidence of PW-16 Dr. 

Mohibul Islam as there is not single person who claimed to sustained injury. 

18. Considering above all aspects, it leads to conclusion that the 

prosecution evidence is not sufficient and satisfactory to prove its offences 

as alleged against the accused persons. The prosecution evidence is found 

dearth of merit.    

19. The prosecution thereby, has failed to prove its case u/s 395/397 IPC 

against the accused persons beyond all reasonable doubt.  

20. Held, the accused persons are not guilty u/s 395/397 IPC. 

21. Accordingly, accused persons are acquitted and set at liberty. 

The bail bonds of accused persons stands cancelled and bailor(s) is 

discharged from liabilities.  

The case is disposed of. 

  Given under my hand and seal by this court on this 06th day of May 

2019 at Bilasipara, Dist- Dhubri. 

 

        

 

       (Shri J. Borah) 

                       Addl. Session Judge, Bilasipara 

Transcribed & typed by, 

S. Brahma, Stenographer Gr. III. 

APPENDIX 

PROSECUTION WITNESS:- 

PW-1 Nurul Islam, 

PW-2 Abdus Samad, 

PW-3 Musa Hussain,   

PW-4 Manik Dhar, 

PW-5 Raja Sarkar, 
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PW-6 Safinur Islam, 

PW-7 Aynal Hoque, 

PW-8 Nur Mohammad, 

PW-9 Khalilur Hoque, 

PW-10 Durbox Sk., 

PW-11  Utpal Duwarah, 

PW-12 Siddik Ali, 

PW-13  Mazibar Rahman, 

PW-14  Md. Anowar Hussain, 

PW-15 Amir Uddin Khan, 

PW-16 Dr. Mahibul Islam    

PROSECUTION EXHIBIT:- 

 Ext-1 Seizure List, 

 Ext-2 Seizure list, 

 Ext-3 Ejahar, 

 Ext-4 Search & Seizure list, 

 Ext-5 Form of T.I.P, 

 Ext-6 Seizure list, 

 Ext-7 Search and Seizure list, 

 Ext-8 Sketch Map, 

 Ext-9 Charge sheet, 

 Ext-10 Injury report. 

 

DEFENCE WITNESS :- NIL 

DEFENCE EXHIBITS :- NIL 

 

 (Shri J. Borah) 

Addl. Session Judge, Bilasipara 


